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GOUCHER COLLEGE 

COPYRIGHT POLICY

Portions of this document were adapted from the Catholic University of America Copyright Policy, with the permission of Margaret O’Donnell, Esq.  (http://counsel.cua.edu/Copyright/resources/Copyright_Policy.cfm). The drafters are also grateful to Georgia Harper, Esq., at the University of Texas, for permission to utilize excerpts of the University of Texas Crash Course on Copyright, and, in particular, the discussion of fair use and links to the “Rules of Thumb.”  

COPYRIGHT POLICY
It is the policy of Goucher College to comply with the United States Copyright Law of 1976, as amended (Title 17, United States Code). Thus, all faculty, staff, and students of Goucher College are required to respect the proprietary rights of owners of copyrights and to refrain from actions that infringe the rights of copyright owners.  

The Goucher College Copyright Guidelines and Copyright Compliance Checklist were developed to assist members of the Goucher community in complying with federal copyright law and to enable them to distinguish between permitted and prohibited uses of copyrighted materials. Members of the Goucher College community are expected to familiarize themselves with these documents and to comply conscientiously with their requirements. The guidelines contain extensive information about copyright law as well as directions to resources on campus that will assist members of the community in complying with this policy and the law. 

All departments are responsible for posting notices reflecting this policy at all photocopying stations that may be used for reproducing copyrighted materials (e.g., those in the library and in departmental copy rooms), and at or near all computer stations. Appendix I contains a suggested notice.

The penalties for violation of United States copyright law can be severe. Employees and students who willfully disregard copyright law place themselves at risk of civil and criminal legal action. Individuals who engage in infringing activities also place the college at risk of legal action. The college will defend any faculty or staff member against a civil action alleging copyright infringement:

· where the use is in accordance with the provisions of a valid software or database license agreement;

· where the use is within the Safe Harbor rules as detailed in these guidelines;

· where the permission of the copyright owner has been obtained; or

· where the Fair Use Committee has assisted in determining that the use was permissible.

Otherwise, the faculty or staff member will be personally responsible for the defense of a civil action for copyright infringement.  Students who are sued for copyright infringement are generally not entitled to a defense provided by the college.  In addition, members of the college community who willfully violate this Policy are subject to disciplinary action by the college up to and including termination, consistent with established college procedures.

Note: The full text of the guidelines, checklist, and Safe Harbor rules can be found on the Web at www.goucher.edu/it/index.cfm?page_id=123. 
THIS POLICY IS EFFECTIVE AS OF OCTOBER 26, 2004.

Sanford J. Ungar

President

                            COPYRIGHT COMPLIANCE CHECKLIST

To determine whether your proposed use of copyrighted material conforms to this policy, analyze the proposed use according to the following checklist:
1.
Determine whether the work is in the public domain or whether it is protected by copyright. To determine the copyright status of a work, see Library of Congress Copyright Office Circular 22 (available at http://lcweb.loc.gov/copyright/circs/circ22.pdf).  If the work is not protected by copyright, you may use it as you wish.

2.
Determine whether the work is already licensed by the college (e.g., an article from an electronic database licensed by the college). If so, determine whether your proposed use is permitted by the terms of the license. For example, you may be able to direct students to an electronic version of a journal article with a link, but not to download and copy the article and place it on reserve. If you need assistance in this process, contact the Reserve Desk in the library (sezell@goucher.edu; x6361).  If the proposed use is permitted by the terms of the license, your analysis ends here. 

3. Determine whether the proposed use falls within the Safe Harbor guidelines (link). If so, you can use the document as you propose.

4.
If the proposed use goes beyond the Safe Harbor guidelines, you will have to apply the Fair Use Test (link). To receive assistance in determining whether the proposed use meets the fair use test, we strongly encourage you to contact the Fair Use Committee (link). If you choose not to consult the committee or to disregard the opinion of the committee, the college will not indemnify you in the event you are sued for copyright infringement.

5.
If the proposed use involves a coursepack or print or digital reserve, ensure that you have complied with the requirements applicable to those documents. 

Is it a coursepack? See (link)

Is it an item to be placed on print reserve in the library? See (link).

Is it an item to be placed in the electronic learning environment? See (link).

Consider whether it may be more efficient for you to direct your students to articles in an electronic database licensed by the college, rather than to create a coursepack.

6. If you need to request permission, you may ask for assistance (link) or obtain the permission on your own (link). 

7. If you wish to use a copyrighted work in your distance-learning course, analyze the proposed use as you would for any other work. If your proposed use does not constitute Fair Use or fit within the Safe Harbor guidelines, you may still be able to use it. Contact the Fair Use Committee for assistance (link).  

8.
If you have any questions at any stage of the process, consult the Reserve Desk in the library (sezell@goucher.edu; x6361) or the bookstore (efranz@goucher.edu; x6089) (for permissions), the Information Technology Help Desk (for Blackboard questions), or the Fair Use Committee (your inquiry will be directed to the committee by the Office of General Counsel, lburtong@goucher.edu; x6032, or bstob@goucher.edu; x6011). 

GOUCHER COLLEGE COPYRIGHT GUIDELINES
I. What works are protected?

II. When may copyrighted materials be copied or otherwise used without the copyright owner’s permission?

A. The Fair Use Doctrine

B. Safe Harbor Rules

C. Library and Archival Use

D. The Composition and Role of the Fair Use Committee

III. What if the work is licensed?

IV. How can I obtain permission? 

V. What special rules apply to reserves and coursepacks?

VI. What special rules apply to the use of copyrighted materials in distance learning courses?

VII. What special rules apply to peer-to-peer file sharing?

VIII. Whom should I contact if I have a question about the policy or guidelines?

 GOUCHER COLLEGE COPYRIGHT GUIDELINES

I. What works are protected?

Copyright protects “original works of authorship” that are fixed in a tangible form of expression. Copyrightable works include the following categories:

1. Literary works

2. Musical works, including any accompanying words

3. Dramatic works, including any accompanying music

4. Pantomimes and choreographic works

5. Pictorial, graphic, and sculptural works

6. Motion pictures and other audiovisual works

7. Sound recordings

8. Architectural works

9. Computer programs

It is best to assume that anything published after 1920 is protected by copyright, even if it does not contain a copyright notice. The Library of Congress Copyright Office Circular 22 explains how to determine the copyright status of a work, when you are in doubt (http://lcweb.loc.gov/

copyright/circs/circ22.pdf). Helpful summaries of this publication can be found at counsel.cua.edu/copyright/resources/guidelines/Public_Domain.cfm and www.unc.edu/~unclng/public-d.htm. 

II. When may copyrighted materials be copied or otherwise used without the copyright owner’s permission?

The Copyright Act grants copyright owners certain exclusive rights with respect to their work. These include the rights to reproduce the work, prepare derivative works based on the work, distribute copies of the work to the public, and perform and display the work publicly. If you intend to exercise any of these rights with respect to a copyrighted work, you must obtain the owner’s permission to do so. For general information about copyright law, see www.copyright.gov/circs/circ1.html#wci. 

A. The Fair Use Doctrine. There are certain circumstances under which it is permissible to exercise one of the exclusive rights of the copyright owner without first obtaining permission. You may use or copy copyrighted materials without the copyright owner’s permission where such use or copying constitutes “fair use” under the Copyright Act. Determining whether a proposed use constitutes “fair use” involves applying a four-factor test established by copyright law. The four factors are: 

1. The character of the use (e.g., educational vs. commercial); 

2. The nature of the work to be used (e.g., factual vs. creative); 

3. The amount of the work to be used (a lot or a little); and 

4. The effect of such use, were it widespread, on the market for the original or for permissions. 

It is not always easy to apply this test, and everyone does not always agree on the outcome in any given case.  The University of Texas has posted an excellent webpage that contains an explanation of fair use written by Georgia Harper, a leading expert in copyright law (www.utsystem.edu/ogc/IntellectualProperty/copypol2.htm#test). Another good source of information is the discussion of fair use found at www.cetus.org/fair5.html.

B. Safe Harbor Rules. Because application of the fair use doctrine does not always yield a clear answer, educational organizations and copyright owners negotiated a set of guidelines to provide some certainty as to what constitutes fair use. Negotiators agreed upon and finalized the first three categories of guidelines below (Classroom Copying, Educational Use of Music, and Off-Air Recording of Broadcast Programming for Educational Purposes); these guidelines are part of the legislative history accompanying the Copyright Act of 1976.  

As part of an attempt to introduce rules for the fair use of electronic materials, industry representatives developed, but did not ultimately agree upon, the remaining three categories of guidelines (Digital Images, Educational Multimedia, and Electronic Reserve Systems). These latter guidelines are not as persuasive as the first three regarding what constitutes fair use. Nevertheless, all six sets of guidelines probably represent the minimum limits of fair use and are intended in this policy to describe a “safe harbor” for users, not to define all possible practices of fair use. It is thus possible that a particular use may exceed these guidelines, yet still constitute fair use under the Copyright Act. 

1. Classroom Copying 

(http://lcweb.loc.gov/copyright/circs/circ21.pdf, page 8)
These guidelines are perhaps the most important, because they cover the use of traditional educational materials, such as articles and book excerpts, which are most often used in the classroom. They also apply to the use of reserve materials. 

The guidelines, which you should read, emphasize three general principles, summarized below (the summary also can be found at www.roanoke.edu/copyright/photocopies.htm):

Brevity means your copies should not constitute a substantial portion of the total work. Acceptable examples include:
· a chapter from a book.

· an essay, poem, or story from a collected work.
· an article, essay, poem, or story from a periodical or newspaper.
· a cartoon, chart, diagram, drawing, graph, or picture from a book, newspaper, or periodical.
· excerpts of sheet music if they do not constitute a performable unit and do not exceed 10% of the work. 

Cumulative effect means copies should not have a detrimental effect on the market. You should avoid, for example: 

· copying an item for more than one course in the college.
· copying more than one work from the same author.
· making more than three copies from the same collective work or periodical volume during one class term. 
Spontaneity means you lack adequate time between the decision to use a work and the time needed to gain permission for its scheduled use.  Reusing material cannot be considered spontaneous.
2. Educational Use of Music (http://lcweb.loc.gov/copyright/circs/circ21.pdf, page 9); 

3. Off-Air Recording of Broadcast Programming for Educational Purposes  (http://lcweb.loc.gov/copyright/circs/circ21.pdf; page 22); 

4. Digital Images  (These guidelines were proposed but not adopted ; www.utsystem.edu/ogc/intellectualproperty/imagguid.htm#5);
5. Educational Multimedia (These guidelines were proposed but not adopted ; www.utsystem.edu/ogc/intellectualproperty/ccmcguid.htm);

6. Electronic Reserve Systems  (These guidelines were proposed but not adopted; www.utsystem.edu/ogc/intellectualproperty/rsrvguid.htm).

NOTE: The University of Texas has summarized these guidelines in plain English for seven categories of materials, including reserves and coursepacks, and adopted them as “Rules of Thumb” (see www.utsystem.edu/ogc/intellectualproperty/copypol2.htm#course). We suggest that you consult these “Rules of Thumb” for further guidance; they are shorter and easier to read than the corresponding guidelines. Use of materials that falls within these “Rules of Thumb” will be considered to fall within the Safe Harbor guidelines for purposes of this policy.
C. Library and Archival Use. Goucher College’s Julia Rogers Library is authorized to exercise special rights in addition to fair use. These rights are described in Section 108 of the copyright law and include:

1. Archiving lost, stolen, damaged, or deteriorating works (see www.utsystem.edu/ogc/intellectualproperty/l-108abc.htm);

2. Making copies for library patrons (see www.utsystem.edu/ogc/intellectualproperty/l-108de.htm); and

3. Making copies for other libraries’ patrons (interlibrary loan)

(see www.utsystem.edu/ogc/intellectualproperty/l-108g.htm).

D. The Composition and Role of the Fair Use Committee.

The president shall annually appoint three individuals to serve on the 

Fair Use Committee. The committee shall consist of two representatives from the faculty and one representative from the administration. A representative from the Office of General Counsel shall serve the committee in an advisory role. 

If you wish to obtain assistance in determining whether your proposed use of copyrighted material constitutes fair use within the meaning of the Copyright Act, you should contact the Fair Use Committee for an opinion by sending your inquiry to the General Counsel’s Office (lburtong@goucher.edu; x6032 or bstob@goucher.edu; x6011), from which it will be directed to the committee.  If the committee determines that the proposed use constitutes fair use, and you use the material in the proposed way, you will be defended by the college in the event that a copyright infringement action is brought against you. In the event the committee determines that your proposed use does not constitute fair use, and you decide to use the material anyway, or if you choose not to consult with the committee, the college will not indemnify you in the event that you are sued for copyright infringement. 

III. What if the work is licensed? 

When the work is licensed, any use of the work must be in accordance with the terms of the license. This will apply most often to software, but may have application to electronic and other databases acquired through license. If in doubt whether particular software that you wish to copy or use is licensed, consult with the chief technology officer (bleimbach@goucher.edu; x6138).  Questions about electronic databases available through the Julia Rogers Library should be addressed to the access services librarian (x6361). 

IV. How can I obtain permission? 

If you need to obtain permission to use a copyrighted work, contact the Reserve Desk in the library (sezell@goucher.edu; x6361) or the bookstore (efranz@goucher.edu; x6089) for assistance. Allow at least six weeks prior to the beginning of the term to obtain the necessary permissions. The cost of obtaining permission will be charged to your department. 

Alternatively, if you wish to obtain permission to use a copyrighted work on your own, consult www.utsystem.edu/ogc/intellectualproperty/permissn.htm for an extensive listing of organizations that can be contacted to obtain permission to use a variety of works. The site will refer you to both domestic and foreign collective rights organizations (which provide permission for images, authors, music, and movies) as well as sources that can assist in locating copyright owners directly. You should ensure that the individual giving you permission is in fact authorized to do so and should obtain written evidence of the scope of the permission. See Appendix II for a sample permission letter.

If the owner of the copyright cannot be located or is not responsive, you should not use the work, unless it meets the Fair Use test or Safe Harbor guidelines. 

V. What special rules apply to reserves and coursepacks?

Much has been written about the implications, under copyright law, of placing course materials on reserve and, in particular, about the practice of placing coursepacks on electronic reserve. Several high-profile court cases have addressed the practice of commercial copyshops reproducing copyrighted materials for use in coursepacks. Copyright owners will pay increasing attention to these practices, particularly as more of these materials are digitized and available for loading into electronic networks. The ease with which students can download, reproduce, and circulate electronic reserve materials is a matter of great concern to publishers and copyright owners, because they view this practice as potentially having a significant impact on the market for these works. 

In order to assist the college community in complying with copyright law with respect to these types of materials, the following guidelines will apply to reserves and coursepacks, whether in print or electronic form. For purposes of this policy, a “coursepack” is a collection of readings and other academic materials that is put together by an instructor for use as primary or supplementary course material. 

The rationale for these guidelines is derived primarily from the Guidelines for Classroom Copying, mentioned above, because the reserve “shelf” in these circumstances functions as an extension of classroom readings.  (See http://lcweb.loc.gov/copyright/circs/circ21.pdf, page 8).

1. If you wish to create and distribute a print or digital coursepack for use in your class, you must utilize the services of the Goucher College Bookstore (unless you want to make the coursepack yourself).  

The college’s subcontractor will obtain all required permissions to produce the coursepack and offers full indemnification for compliance with copyright law for any coursepack it produces.  The turn-around time for coursepacks is approximately 4 to 6 weeks. [Link to coursepack request form]. If you want to create the coursepack yourself, you must obtain all required permissions. You also assume all responsibility for compliance with copyright law and must comply with the additional conditions listed in paragraph four below.

2. 
If you wish to make materials available electronically to your students, the college recommends that you load the document(s) to the college’s electronic courseware environment.  You may contact the IT Help Desk (x6322) for assistance with this process. 

· Materials should not be posted to a faculty member’s web page, unless you are able to restrict access to the web page to the students enrolled in your course, as required by these Guidelines (see below).  

· Permission is required in order to place “digital coursepacks,” out-of-print material, or more than the amount allowed under the Classroom Guidelines (above) into the electronic learning environment. See http://lcweb.loc.gov/copyright/circs/circ21.pdf, page 8).

3. 
If you wish to place a non-coursepack item on print reserve (i.e., ad hoc or supplemental readings used for no more than one semester) in the library, the following steps must be taken:
· Permission is required in order to place out-of-print material or more than the amount allowed under the Classroom Guidelines (above) on reserve. See http://lcweb.loc.gov/copyright/circs/

circ21.pdf, page 8).

· Library staff may consult with the Fair Use Committee to seek advice regarding whether the proposed use constitutes fair use. If the committee determines that the proposed use exceeds fair use, library staff will assist you in obtaining permission. 

4. 
After determining that a work may be placed on print reserve, or in the electronic learning environment, you must follow these additional guidelines:

· The number of copies should be limited or, in an electronic environment, passwords or some other authentication method should be used to ensure that only students enrolled in that class have access to the copyrighted material; 

· Duplicated, distributed, or displayed material should always include available bibliographic information; 

· Each item placed on reserve must include a notice of copyright (e.g., “Copyright 1990 by Academic Books, Inc.”) if the material falls within the Safe Harbor or Fair Use Analysis, but not if the material is in the public domain;

· Students should not be charged more than the actual cost of copying, producing, or otherwise making the material available; and 

· Permission must be obtained for materials that will be used more than one semester by the same instructor for the same course.

VI. What special rules apply to the use of copyrighted materials in distance learning courses?

Congress recently updated the Copyright Law to provide exemptions for the use of certain works in distance education courses. The TEACH (Technology, Education and, Copyright Harmonization) Act allows the incorporation of certain kinds of materials into distance-education materials without the permission of the copyright holder. This exemption is fairly narrow, however. For an excellent discussion of this act and the types of uses it authorizes, see www.lib.ncsu.edu/scc/legislative/teachkit/background.html. 

If you would like to use copyrighted work in your distance education course, you should first conduct the analysis described above to determine if your proposed use constitutes Fair Use or fits within the Safe Harbor guidelines. If your proposed use would not be in compliance with those guidelines or Fair Use, you should contact the Fair Use Committee for guidance as to whether the TEACH Act would authorize your proposed use. The TEACH Act does not apply to your use of reserve or other materials in your non-distance- learning courses.

VII. What special rules apply to Peer-to-Peer File Sharing?

Recently, the Recording Industry Association of America (RIAA) filed civil suits against students at several universities, including Michigan Technical University and Princeton University, seeking damages from them for copyright infringement resulting from peer-to-peer (P2P) file sharing. In addition, the RIAA has placed increasing pressure on institutions of higher learning to take action against copyright violations attributable to such conduct.  Some uses of the P2P technologies are perfectly legitimate, but conduct such as copying and sharing of music files without the authorization of the copyright owner, for example, is not.  For more information about the application of copyright law to these types of activities, see www.dartmouth.edu/copyright/peer2peer/index.html. 

Pursuant to the Digital Millennium Copyright Act, the college has designated an agent to receive notices of copyright infringement from copyright owners. [link]. If the college receives notification from a copyright owner that you have engaged in infringing activity, such as P2P file sharing, it will investigate such complaint, and, if appropriate, notify you to take down the offending material and cease from engaging in such conduct. In addition, if you violate copyright law by engaging in unauthorized file sharing, you may be subject to discipline under the college’s copyright policy, computer use policies, and other applicable policies. Violations of copyright law may also subject you to civil and criminal prosecution. See www.dartmouth.edu/copyright/

peer2peer/question7.html. 

VIII. Whom should I contact if I have a question about the policy or guidelines?

Questions about Permissions. If you need assistance obtaining permissions, contact the Reserve Desk in the library (sezell@goucher.edu; x6361) or the bookstore (efranz@goucher.edu; x6089). 

Questions about Fair Use.   Questions about fair use should be addressed to the Fair Use Committee by sending an inquiry to the General Counsel’s Office (lburtong@goucher.edu; x6032; or bstob@goucher.edu; x6011). Your inquiry will be referred to the committee.

To report an incident of infringing activity. If you become aware of infringing activity that you believe may place the college at risk of liability, notify the chief technology officer (bleimbach@goucher.edu; x6138).

APPENDIX I

SUGGESTED COPYRIGHT NOTICE

Copyright Notice 

Copying, displaying, and distributing copyrighted works may infringe the owner's copyright. Goucher College’s Copyright Guidelines can help you determine whether your use of a copyrighted work is a fair use or requires permission. Any use of computer or duplicating facilities by students, faculty, or staff for infringing use of copyrighted works is subject to appropriate disciplinary action as well as those civil remedies and criminal penalties provided by federal law.

APPENDIX II

SAMPLE PERMISSION LETTER* 

Return Address
Date of Request 

Copyright and Permissions Department

[Name of Publisher]

[Number Street Address]

[City, State Zip Code]

To Whom It May Concern:

I would like permission to copy the following for continued use in my classes in future seminars: 

Title: Education is the Key to Our Future, third edition

Copyright: Your Company, 1995, 1996, 1998 

Author: Learned B. Sure

Material to be copied: Chapter 3

Pages: 45-60

Number of copies: 20

Distribution: This copy will be distributed to students in my classes, and they will pay only the costs for photocopying.

Type of reprint: Photocopy

Use: The chapter will supplement teaching materials.

 

I have enclosed a copy of the copyright page to assist you in evaluating my request. Please inform me if there are any fees for this permission.

I have also enclosed a stamped, self-addressed envelope for your convenience in responding to my request. Please also note my e-mail address and fax number below.

Sincerely,

[Your Name]

[Phone number]

[E-mail address]

[Fax number] 

*(Source: www.macalester.edu/~library/copyright/formlet.html)
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